
Decisions and Documentation

By John T. Ryman, JD

The patient was a 68-year-old female with a complicated medical history including
significant cardiovascular disease and multiple previous surgeries. The events that are the
subject of this case started in early 2014 when she was taken to surgery by Dr. Baker[i] for
robotic salpingectomy, oophorectomy, transobturator sling, and robotic sacral colpopexy.
The patient initially did well following this surgery.

About three months after the surgery, she presented to the ER with complaints of
abdominal pain. She was given a GI cocktail and discharged after improvement of
symptoms. The following day she presented to the ER with abdominal pain, nausea, and
vomiting. A CT scan was interpreted as showing high-grade small bowel obstruction with
possible internal hernia. The patient was admitted, and general surgeon Dr. Able was
consulted that evening. On exam the patient’s abdomen was soft, without guarding or
distention. Dr. Able concluded that there was a high-grade small bowel obstruction and
recommended conservative therapy. Later that evening, the patient was seen by Dr. Davis
who noted that nausea and vomiting had improved.
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The next day Dr. Able saw the patient and found her abdomen to be soft and non-tender
without guarding or rebound tenderness. She remained hospitalized, and when Dr. Able
saw her the following day he again found her abdomen to be soft and non-tender. The
patient reported that she felt better. Dr. Able saw the patient again early the next morning
and found her symptomatically better and without pain after two bowel movements. Her
abdomen was soft and non-tender. Her white blood count had fallen. Dr. Able started her
on clear liquids. The following day abdominal films had improved with nonspecific findings.
She had multiple bowel movements, and her abdomen was soft and non-tender. The
patient was started on a regular diet, and she tolerated breakfast and lunch. It appeared
that her bowel obstruction had resolved, and she was discharged.

Two days later the patient presented to the ER with new, severe abdominal pain.
Abdominal films were nonspecific. A CT scan was done which showed a partial small
bowel obstruction with thickening of small bowel loops in the pelvis, somewhat improved
since the previous CT. She was admitted without obtaining a surgical consult. The
following day Dr. Baker noted that the patient was minimally arousable. She had moderate
lower abdominal tenderness with guarding. Dr. Baker consulted with general surgeon, Dr.
Charles, who ordered an NG tube which could not be placed initially and was later placed
by interventional radiology. The patient’s white blood count and lactic acid were elevated.
Dr. Charles found the patient’s abdomen to be soft and mildly tender. He planned to
continue NG suction with surgery as an option if the patient’s condition did not improve.
Early the next day, Dr. Able found the patient had a mildly tender abdomen and she was
sedated. Dr. Baker saw her later that morning and noted that the white blood count had
risen to 18,000 the previous day with low urine output. A repeat white blood count had
fallen significantly. A hospitalist later found the patient had a tender abdomen, was
lethargic, and in severe sepsis and shock. The patient was transferred to ICU. Shortly
thereafter, the patient became hypotensive and unresponsive. Dr. Able took the patient to
surgery where she promptly arrested and was resuscitated. Dr. Able proceeded with
surgery. He found a strangulated internal hernia related to a pelvic mesh band, with full
thickness infarction and perforation. He removed 100cm of small intestine and did a small
bowel anastomosis. The patient was treated aggressively in intensive care but died within
24 hours of surgery.

Approximately one year after the patient died, the patient’s estate filed a lawsuit against the
hospital, Dr. Able, Dr. Charles, and their group. With multiple ER presentations, a multi-day
hospitalization, and ultimately the death of the patient, this was a challenging lawsuit. The
lead up to trial was painfully long. Approximately nine years after the patient died this case
went to a jury trial. Both the plaintiff and the defendant doctors had experts to support their
positions. At the conclusion of that four-day trial, the jury faced the question of whether Dr.
Able and/or Dr. Charles deviated from the standard of care in treating the patient. The jury
found that they did not.

Winning at trial is always good news. What lessons can we learn from the successful
defense of this case?
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This is a classic case where there are multiple decision points during the patient’s
treatment, and there is an unfortunate outcome. In these cases, evaluation of the
professional judgment of the doctors will be the focus of the trial. It can be difficult to know
what the providers were thinking, and hindsight bias can be a problem. Hindsight bias is
the tendency, upon learning an outcome, to overestimate one’s ability to have foreseen the
outcome[ii]. It is a cognitive bias sometimes referred to as the “I knew it all along
phenomenon”. Interestingly, it seems some of the early research in the 1970’s on this
common bias was related to the tendency of doctors to retrospectively overestimate the
accuracy of their predictions of patient outcomes. We are all susceptible to hindsight bias,
and it can be difficult to overcome. In medical cases hindsight bias may cause patients,
family members, plaintiffs’ attorneys, expert reviewers, and jurors to view the inevitability of
the bad outcome as obvious. In real-time the outcome was unpredictable but seems easily
predictable in hindsight. It is usually not difficult for the plaintiff to find an expert who will be
critical of the decisions. It is easy for someone to look back with knowledge of the outcome
and criticize the actions of the provider as being unreasonable. The bad outcome probably
strengthens the bias toward criticism.

Healthcare providers are not required to be perfect but to use reasonable diligence and
their best judgment. So, nine years after the patient’s treatment how would one convince a
jury that the provider’s judgment was reasonable? The people evaluating the medical care
are probably burdened with hindsight bias. Hopefully, support for the medical decisions is
found in the medical record documentation.

I have written in a previous edition of the Sentinel (September 2023) about the importance
of effective communication. In a case such as this one, documentation might be thought of
as “communication with the future.” This is communication with future medical providers,
potential plaintiffs, plaintiff’s attorneys, and plaintiff and defense experts.  Good
documentation tells what you saw and what you did. Great documentation also tells why. It
shows your decision-making process. Quality, timely documentation makes it much easier
to demonstrate that you were diligent and reasonable in your professional judgment. 

When you first learn that a claim is being asserted against you, when someone is
questioning the reasonableness of your judgment, it is unnerving. You will be anxious.
Everyone is. If you review your documentation, and you find that it is complete, timely
done, and shows what you were thinking, it will make you feel much better. So, when
documenting treatment, one of the people you may be communicating with is your future
self. A word of caution is appropriate here. If you later realize your documentation is less
complete than you would like, you should not supplement or amend. Doing so usually will
not help and may seriously impair your defense, or even jeopardize insurance coverage.

In this case there was good documentation by both defendant doctors. In depositions and
at trial, they were able to clearly explain the decisions that they made, and help the jury
understand the reasonableness of those decisions. At the end of the trial the jury
essentially found that both doctors were diligent and reasonable in their treatment of the
patient, and they had no liability for the patient’s death.
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[i] All names have been changed.

[ii] Encyclopaedia Britannica

 

The contents of The Sentinel are intended for educational/informational purposes only and
do not constitute legal advice. Policyholders are urged to consult with their personal
attorney for legal advice, as specific legal requirements may vary from state to state and/or
change over time.

SVMIC Sentinel - January 2024 4


